LAW INTELLIGENCER. 


JULY. No. 7. 


EQUITABLE JURISDICTION.—No. 2. 


Many attempts have been made to fix upon the origin of 
equitable jurisdiction in England. Lord Chancellor Ellesmere, 
in his observations concerning the office of Chancellor, states 
that there were no petitions of the chancery, remaining in the 
office of the record, of older time than the making of the statute 
15 Hen. 6, which enacted that no writ of subpoena should be 
found to satisfy the defendant for his damages and expenses, if 
the matter contained in the bill could not be made good ; and 
he adds, that the most ancient to be found were of the 20th year 
of that king. The researches, however, which have been made 
among the records of the ‘Tower, within the last twenty years, 
have resulted in the certainty, that many hundreds of suits, for 
nearly fifty years before the period mentioned by Lord Elles- 
mere, are still extant. They commence in 17 Rich. 2, as ap- 
pears by a work recently published in England, under the au- 
thority of the commissioners of the public records, entitled, “‘ A 
Callendar of the proceedings in Chancery in the reign of Queen 
Elizabeth ;” to which are prefixed examples of earlier proceed- 
ings, viz. from the reign of Rich. 2, from the originals in the 
Tower. A very detailed review of this work is contained in the 
London Jurist for January, 1828, accompanied by an analysis 
of its interesting contents. By the reviewer’s extracts from the 
preface of the first mentioned work, it appears that in the 17 
Rich. 2, a statute was made, enacting that when the sugges- 
tions of the plaintiff were proved to be untrue, the Chancellor 
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should be entitled to award costs and damages to the defend- 
ant according to his discretion; and it is considered proba- 
ble “‘ that the bills or petitions of this year were the first that 
were regularly filed.” It also appears, that the chief business of 
the Court of Chancery, in those early times, did not arise from 
the introduction of uses of land, according to the opinion of 
most writers on the subject; and that very few instances of 


applications to the Chancellor, on such grounds, occurred 
among the proceedings, during the four or five reigns after the 
equitable jurisdiction of the Court was apparently fully estab- 
lished. Most of the ancient petitions seem to have been pre- 


sented in consequence of assaults, trespasses, &°c. which were 
cognizable at common law, but for which the party complaining 
was unable to obtain redress, in consequence of the protection 
afforded to his adversary by some powerful baron, or officer of 
the county where they occurred. The petitions in the reign of 
Rich. 2, it is stated, are very numerous, and are all inthe French 
language. It is shewn by some few of them, that even at the 
early period referred to, the practice prevailed for the plaintiff 
to find sureties to satisfy the defendant for his costs and damages, 
in case he failed to prove the matter contained in the bill. The 
Reviewer has extracted the earliest Bill in that reign, and as it 
is.the earliest specimen of a Bill in Chancery, it is presented in 
the original French and followed by a translation into English. 
It is without date, but as it is addressed to ‘Thomas of Arun- 
del, Archbishop of York, and as he discharged the office of 
Chancellor from 1392 to the 23d of November, 1396; and as 
Thomas, Earl of Stafford, is mentioned as then deceased, who 
died on the 4th of July, 1395, the date is pretty nearly ascer- 
tained. The following is the translation referred to of this truly 
interesting relic : 


‘© To the very reverend Father in God the Archbishop of 
York, Chancellor of England, sheweth, ‘Thomas, Duke of Glo- 
cester ; That, whereas by an inquest taken before the Escheator 
of our Lord the King in the county of Salop, by a writ of diem 
clausit extremum, after the death of Thomas, late Earl of Stafford, 
it was found by the same inquest that the said late earl died seis- 
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ed in his demesne as of fee, among other lands and tenements in 
the said county, of a messuage and certain other lands an¢ tene- 
ments, with the appurtenances, in the town of Bridgenorth in 
the said county, the custody of which lands and tenements, 
among other lands and tenements, which were of the said late 
earl, was committed to the said duke, to have under a certain 
form, as in the letters patent of our said Lord the King thereup- 
on made to the said duke i is more fully contained. And so it is 
that Thomas Othale, with divers other persons, hath entered in- 
to the said lands and tenements in the said town, on the posses- 
sion of our said Lord the King. Wherefore may it please your 
sage discretion to consider the matter aforesaid, and to grant a 
writ directed to the said Thomas Othale, for to be before you in 
the Chancery of our said Lord the King at the octaves of the 
Trinity next coming, under the penalty of £100, to answer the 
matters aforesaid done in contempt of our said Lord the King.” 


In this record, it will be observed, that no allegation is made, 
that the matters of complaint are “‘ remediless at Jaw.” It will 
also be observed, that no relief is prayed; but merely that a writ 
may issue. The writ prayed for was the celebrated “‘subpena,” 
invented by John de Waltham, Bishop of Salisbury, about twen- 
ty years before,—a writ which greatly assisted in extending the 
power and jurisdiction of the Court of Chancery, and which has 
not since assumed any material variation. In relation to the 
second bill in the collection referred to, the Reviewer says, “ It 
would be difficult to class it under any of the heads of modern 
equitable jurisdiction. The plaintiff seems to have been afflict- 
ed with a disease not very peculiar to the age in which he 
lived—delay of justice—and he very simply comes into the 
Court of Chancery for a remedy, a course of proceeding which 
the experience of later ages has very justly exploded.” The 
third Bill is more illustrative of the domestic history of the age, 
than it is conformable to modern notions of equitable proceed- 
ings. But the case made by the fourth bill is a clear case for 
an Injunction, thoughonly general relief was prayed. The bill 
states that the plaintiff having purchased certain lands in Corn- 
wall, late the property of Sir Robert Tresilian, and which were 
‘orfeited to the Crown on his attainder, with a clause of indem- 
lity in case of eviction, John Tresilian, a son of Sir Robert, had 
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by maintenance of the Sheriff set up a claim under an annuity 
deed, by colour of which the said Sheriff had distrained, charg- 
ing circumstances from which fraud is inferred, and praying 
“such remedy as to his Lordship should seem reasonable, for 
the love of God and for the indemnity of our said Lord the King, 
and in salvation of the estate of the suppliant.” Very few bills 
were addressed to the Chancellor during the reign of Henry the 
Fourth, and that of his successor Henry the Fifth. Of these, 
the earliest is distinguished for being in the English language, 
and likewise as relating to a matter of trust ; and the next fol- 
lowing contains a more distinct allegation, than any which pre- 
ceded it, of the inability of the plaintiff to have redress at law. 
The next but one to this is a case of wardship, which, says the 
reviewer, “‘deserves attention as probably the oldest on record in- 
volving this most important branch of the Chancellor’s jurisdic- 
tion.” It seems, however, that this branch of jurisdiction was first 
established by virtue of a statute passed, (4 Hen. C. 17,) with the 
view of empowering the Chancellor to send for the superiors of 
religious houses, (into which children had been decoyed by 
monks and friars,) and to punish them according to his discre- 
tion.' The late case of Mr. Long Wellesley has been the oc- 
casion of athorough review of the authorities respecting this 
subject, and of a publication entitled, ‘‘ Observations upon the 
power exercised by the Court of Chancery, of depriving a father 
of the custody of his children, which has been attributed to the 
pen of Mr. Beames. The bills and proceedings in the Court 
of Chancery, appear, from the reviewer’s extracts, from the col- 
lection referred to, to have been preserved with more regularity 
in the reign of Henry the Sixth; and the use of the English 
language during that reign, which had been in the reign pre- 
ceding it, but partially introduced, became generally adopted. 
After citing several anomalous cases in the reign of Henry the 
Sixth, the reviewer has cited a clear case for equitable interfer- 


? Vid. Parke’s Hist. of the Court of Chan. and the London Jurist, No. 4, for 
182%, p. 72. 
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ence, which was a bill to set aside a bond and conveyance of 
land sold by plaintiff to the defendant, who had made him in- 
toxicated, and otherwise taken advantage of his weakness of in- 
tellect, when absent from his wife and friends. But the case 
which makes a nearer approach than any which has been men- 
tioned to the form and substance of modern pleading in equity, 
is that of William Lord Harrington. Inthe case of William 
Arundell, Esq. some further progress is remarked, and the 
prayer is that it may like his Lordship “to sende by a serjeant 
at armes for the defendants to appear before you in the King’s 
Chancery, at a day by you to be limited, and then there to be 
examynd of the matter forsayd, and thereupon to compelle them 
to make a sufficient and suer estat, to the said beseecher, and 
to the heirs of his body comyng.’’ This is an earlier case of the 
jurisdiction of the Court of Chancery in decreeing the specific 
performance of agreements, than the one referred to by Mr. 
Maddocks as the earliest trace of that Court’s jurisdiction in this 
respect, which is in the year book of 4 Ed. 4, where it is said by 
Justice Genney, ‘‘ that if I promise to build you a house, and do 
not perform my promise, you have your subpena.” (Vid. 1 
Maddock’s Chancery, 361.) The analysis of the contents of 
the above mentioned curious volume, to the end of the reign of 
Henry 6, is very minute and extensive, but the cases which have 
been here described are among the most important For many 
years the defendant had been brought before the Chancellor and 
subjected to a viva voce examination, but at the end of this 
reign, which lasted about twenty-eight years, a course of ex- 
amination, corresponding more nearly to the present practice, 
was resorted to. Few of the decrees of this reign have been 
discovered, though in many cases the answers and proceedings 
are preserved as of record. The few decrees which have been 
discovered, are generally found endorsed on the bill, which prac- 
tice continued to be observed to, at least as late, as the reign of 
Henry the Eighth. 

The successor of Henry the Sixth, was Edward the Fourth, 
and in the fourth year of the Jatter reign occurred the first case 
in Chancery relative to a mortgage, in which a redemption is in 
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effect prayed for, though not in terms, and which was dismissed 
for want of sufficient proof of the allegations made by the plain- 
tiff. No case is contained in the “‘ Calendar of Proceedings,” 
concerning the same subject, until the 40th and 41stof Eliza- 
beth, when the record shews a bill, answer and replication it 
the cause of ‘‘ John Shakspeare, of Stratford, upon Avon, and 
Mary his wife v. John Lambert, which we are informed by the 
reviewer, has not escaped the industry of the poet’s commenta- 
tors, and which is printed in the appendix to the second volume 
of Malone’s last edition. The earliest instance of a specific 
prayer for an injunction to stay proceedings at law, is the case 
of Henry Astel v. John Causton, in 22 Edward 4; though it 
does not appear that an injunction was actually applied for. 
But in 1 Richard 3, an injunction was actually decreed. A 
bill to perpetuate testimony appears among the proceedings of 
Henry 7; a bill to qguict possession among those of Edward 6, 
and a bill to distinguish boundarves among those of Elizabeth. 
The oldest reported case in relation to the latter subject is in 
Nelson’s Rep. p. 14. The records shew, that from the time of 
Henry 6 to Elizabeth, the equity system grew more and more 
distinct and independent. Considerably the larger number, it 
seems, relates to matters of trust and confidence, the most exten- 
sive field of modern equitable jurisdiction. Many ofthese were the 
result of fcoffments to uses, but not by any means, says the review- 
er, ‘‘a sufficient proportion to justify the notion derived by 
Blackstone from Spelman, and too hastily adopted by an excel- 
lent living historian,’ that the Chancellor’s peculiar restraining 
jurisdiction, originated in the practice of such feoffments.’’ (p. 
350 of the Review.) 

It has already been mentioned that the writ of subpena owed 


its origin to Waltham, Bishop of Salisbury, and Chancellor to 
King Richard 2, who by a “‘ strained interpretation,” says Black- 
stone,? of the statute of West. 2, made to give a remedy by new 


1 Hallam’s Constitutional History, vol. 1. p. 370 is referred to. 
23 Bla. Com. 02. 
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writs according tothe equity of the case, devised it and made it 
returnable in the Court of Chancery alone. From that memo- 
rable era in the history of Chancery jurisdiction, a jealousy arose 
between the Courts of Law and Equity which was inveterate and 
long continued. As early as the 5 Richard 2, it was petitioned 
that the most wise man should be made Chancellor, and ‘‘that he 
seek to redress the enormities of the Chancery.’”' ‘The same re- 
quest was repeatedly urged in the reigns of Henry 4 and 5; and 
though in Henry 4, judgments at law, in consequence of this im- 
portunity, were declared irrevocable unless by attaint, or writ of 
error, yet the process by subpeena soon became the practice of 
the court. The jurisdiction of the Court was much enlarged 
by Cardinal Wolsey, who was Chancellor to Henry 8. The 
celebrated controversy between the courts of Law and Equity 
occasioned by Sir Edward Coke, when Chief Justice of the 
King’s Bench, in the time of Lord Ellesmere, viz. whether a 
Court of Equity could give relief against a judgment at law, re- 
sulted in a complete triumph of the latter court, and placed it 
upon strong and elevated ground. The course pursued by Lord 
Coke on this occasion, it is generally admitted, was overbear- 
ing and violent, though it shews him to have been unconcerned 
as to the consequences of giving offence to majesty. The Court 
of Chancery, as has been shewn, had long exercised a jurisdic- 
tion which, however frequently complained of, was generally 
conceded. One of the articles against Wolsey was—his correc- 


tion of judgments obtained in the courts of law. This power 


was not however seriously questioned until the reign of James. 
Sir Edward Coke, and the other Judges of the King’s Bench, it 
seems, were remarkably tenacious of the authority of their 
Court, and strenuously maintained that an appeal from a judg- 
ment at law, could not legally be made, except to parliament. 
In support of this doctrine, they had recourse to the language of 
a statute of Edward 3, made for the purpose of preventing ad- 
peals to the courts of Rome. The statute alluded to provided 


! Vid. Parke’s Hist. of the Court of Chancery 
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generally, that whosoever should, after the delivery of a judge- 
ment in the King’s Courts, impeach its authority in any other 
Court, (en autrui court,) should ineur the penalties of a premu- 
nire. ‘The jurisdiction of the Court of Chancery, over matters 
adjudged in courts of law, was held, in consequence of this ex- 
press declaration, to be entirely illegal, though papal courts, 
aione, were meant to be included by the statute. Accordingly, 
the grand jurors of Middlesex were directed to present any 
persons who had called in question a judgment of the law 
courts ; and two recent cases of appeal to the Chancellor were 
selected for an example. All the parties who had been con- 
cerned in the proceedings, including solicitors, suitors and offi- 
cers of court, it was determined should be indicted on the be- 
forementioned statute of Edward 3. Unfortunately for Sir 
Edward Coke and his associates, the cases which they selected 
happened to have been unjustly decided by the court of King’s 
Bench, and were in fact evidence of the expediency of allowing 
the interposition of Chancery ; and the grand jurors were reso- 
lute in their refusal to bring in the bills required of them. Lord 
Ellesmere, it appears, was unable in consequence of a severe ill- 
ness to act in the defence of the Court of Chancery. But the 
Commissioners who were appointed to review the proceedings, 
certified ‘that the precedents of that kind were many and pre- 
cise in the point, and constant, and in good times, and allowed 
many times by the judges themselves.” ‘The question was then 
put, whether if a judgment be once passed at common law, the 
Chancery shall relieve upon apparent matter in Equity? The 
answer was, that ‘‘ the Chancery was not restrained by any 
statute in that case.”’ 

The above historical sketch, general and imperfect as it is, 
of the origin and progress of the English Court of Chancery is 
sufficient to show,—Ist, that equitable jurisdiction in England, 
was created by necessity ;—2d, that like many other useful in- 
stitutions, it had, in the outset, to encounter great jealousy and 
opposition; and 3d, that like all such institutions, it was ultimate- 
ly made, by the good sense of the community, sure and stedfast. 














LAW INTELLIGENCER: 
PARTNERSHIP.—No. 2. 


We inserted in our last Number, an article received from our Correspondent X, 
4 under the head of Partneiship. His design was to have continued the sub- 
ject in the present number, but, owing to unavoidable circumstances, the arti- 
cle which he intended for the presént number, and which is upon The power 
of one Partner to bind the firm, must be deferred until the next. We have, 
therefore prepared the following article for the present number, in lieu of it. 


INVESTMENT OF PARTNERSHIP CAPITAL IN LAND. 































Every lawyer is doubtless aware, that a grant of land to two or 
more persons in fee-simple, fee-tail, for life, for years, or at will, 
creates, by the Common Law, an estate in joint-tenancy. The 
equitable construction has been however, that if the purchasers 
are partners in trade, and, assuch, have invested their capital 
for the benefit of the company, they are flenants in common. 
And in this country, in those States, where the jus accrescen- 
di has been abolished, they are tenants in Common at law as well 
as in equity, (Deloney v, Hucheson et al. 2 Rand, Rep. 183.) 

4 The power of one partner to convey or charge the estate thus 
owned by all the co-partners, in common, has been discussed in 
a number of cases in England and in this country. In the case 
of Thompson v. Dixon, reported in 3 Brown’s Ch. Rep. 198, 
where land, on which there were mills for partnership purposes, 
was held by the partners who were paper makers, as tenants in 
common, Lord Thurlow was at first of opinion, that, after the 
dissolution of the partnership, this estate should be considered as 
personal property; but upon reflection, he changed his mind, and 
decreed that it should retain its original nature, inasmuch as the 


gs ae 


partners had made no agreement sufficient to convert it into per- 
sonal estate. Upon this ultimate opinion of Lord Thurlow, the 
Master of the Rolls, (Sir Wm. Grant,) founded his decrees in 
the cases of Bell v. Phyn, (7 Ves. Jr. 453,) and Balmain vy. 
Shore, (9 Ves. Jr. 500.) In the first case partners living in 
England, purchased an estate in the island of Grenada, and paid 
for it out of the partnership stock. It was held, that it remained 
real property. Inthe other case, the partners were potters and 
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made use of the property in the course of their business—yet it 
was decreed to be real estate. Lord Eldon, however, in the 
case of Selkrigg v. Davies, (1 Dow’s P. C. 231,) said “ his own 
individual opinion was that all property involved in a partnership 
concern, ought to be considered as personal; and he afterwards 
decided in the case of Townsend vy. Devaynes, (reported in the 
Appendix to Montague on Partnership, 97, and cited in Gow on 
Partnership, 54,) that real estate was to be considered as per- 
sonal wiiere it was purchased, in whole, or in part, with partner- 
ship funds. And it is considered to be the better opinion *in 
England, that whenever partnership capital is invested in land 
for the benefit of the company, it is in equity, a tenancy in com- 
mon, and forms a part of the partnership fund. The person in 
whom the legal estate is vested is regarded in equity as the trus- 
tee for the whole concern, and the property will be entitled to be 
distributed as personal. (3 Kents’ Com. 14, and the authorities 
there cited.) 

There have been two cases however on the subject in this 
country which it is extremely difficult to reconcile with what is 
considered the established rule in England. In the Supreme 
Court of Massachusetts (Goodwin v. Richardson 11 Mass. Rep. 


469) it seemed to be considered, that partners, purchasing an es- 


tate out of the joint funds, and taking one conveyance to them- 
selves as tenants in common, would hold their undivided moieties 
in separate and independent titles, and that the same would go, on 
the insolvency of the firm, or onthe death of either, to pay their 
respective creditors at large. In Coles v. Coles in the Supreme 
Court of New York(15 Johns. Rep. 159) it was declared, that 
the principles and rules of law applicable to partnerships, and 
which govern and regulate the disposition of the partnership 
property, did not apply to real estates, and that in the absence 
of special covenants between the parties, real estate owned by 
partners, was to be considered and treated as such, without any 
reference to the partnership. 

Other American cases have recognised the English rule on 
this subject, but its application has been made with reference to 
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the rights of purchasers without notice, that they may not be af- 
fected by a claim of partnership rights of which they are ignorant. 
In Forde v. Herron, in the Supreme Court of Appeals of Virgin- 
ia, (4 Munf. 316,) two partners took a conveyance of real pro- 
perty in fee, as tenants in common, which was paid for, in part at 
least, out of the partnership funds, but there was no evidence of 
any specific agreement that it should be considered as partner- 
ship stock. One of the partners who was indebted to the part- 
nership, conveyed his moiety in security for a private debt of his 
own, and it was decided, that the other partner had no equitable 
lien on the property sold, because the purchaser had no notice 
of the transactions between the partners, but trusted to the title 
papers by which they appeared to be tenants in common. In 
Edgar v. Donnally, in the same State, a right to land had been 
acquired with partnership stock, and a title taken in the name of 
the surviving partner, and a claimant under the deceased part- 
ner was held entitled in equity to a moiety of the land, against a 


purchaser from the survivor, with notice ofthe partnership right.’ 
In the case of M’ Dermot vy. Lawrence, in Pennsylvania, (7 8S. & 
Rawle, 438,) it was decided, that real estate taken by partners 


on ground rent, and buildings erected thereon, for the purpose of 
carrying on glass works, afterwards mortgaged by one partner 
without notice to the mortgagee of partnership debts then exist- 
ing, is to be considered as between the mortgagee and the part- 
nership creditors as real estate, and liable in the first instance to 
the mortgagee. Chief Justice Tilghman gave the opinion of the 
Court in this case, and he considered that although land was not 
naturally an object of trade or commerce, except for the pur- 
pose of erecting buildings; yet there was no doubt, that by the 
agreement of the partners, it may be brought into the stock, and 
considered as personal property, so far as concerns themselves 
and their personal heirs and representatives. But that if a con- 
veyance of land is given to partners, as tenants in common, with- 
out mentioning any agreement for considering it as stock, and 


1 2 Munf. 387. 
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afterwards a stranger purchases from one ‘of the partners, it 
would be unjust, if without notice, he should be affected by any 
private agreement. ‘These cases have been cited with approba- 
tion by Chancellor Kent, in the 3d volume of his commentaries 
p. 15, who conceives the weight of authority and the reason and 
justice of the case to be, that real estate acquired with partner- 
ship funds, and held by partners in common, may be conveyed or 


charged by one partner, on his private account, to the extent of 
his legal title, whether that legal title covers the whole or a part 
of the estate, provided the purchaser or mortgagee dealt with 
him bona fide, and without notice of the partnership rights, and 
there was nothing in the transaction, from which notice might 
reasonably be inferred. 

In the State of Tennessee, it is provided by Statute, “ that es- 
tates held in joint-tenancy, for the purpose of carrying on and 
promoting trade and commerce, or any other useful work, or 
manufacture, established and pursued, with a view of profit to 
the parties therein concerned, shall be vested in the surviving 
partner, or partners in order to enable him or them, to settle and 
adjust the partnership business; and pay off the debts which may 
have been contracted in pursuit of the joint business; but as soon 
as the same shall be effected, the survivor or survivors, shall ac- 
count with, and pay and deliver to the heirs, executors and as- 
signs respectively of the deccased partners, all such part, share, 
sums of money, as he or they may be entitled to by virtue of the 
original agreement, or according to his or their share or part in 
the joint concerns, in the same manner as partnership is usually 
settled between joint merchants or the representatives of their 
deceased partners.”” Under this act, it has been held, that the 
surviving partner has a complete and perfect right to sell the real 
estate, without regard to the state of the partnership accounts, to 
which a purchaser from him was not obliged to look—the power 
being absolute to sell, and not upon the condition, if needful for 
payment of debts. (.M’Alister v. Montgomery, 3 Hayw. Rep. 94.) 
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POETRY OF THE LAW. 


Tuey who are unacquainted with the Common Law, are ac- 
customed to regard it as a science without interest or entertain- 
ment, well calculated indeed to sharpen the wits of men, but de- 
structive to the more etherial powers of Imagination and Fancy. 
With strange inconsistency gentlemen of the bar are neverthe- 
less accused of a disposition to romance, and a bad pun on the 
word lawyer, current among the vulgar, supposes them highly 
gifted also with that creative faculty, which would enable them 
to indulge in it. The enemies of the law, and the enemies of 
lawyers seem, therefore, in legal phrase, to be at wsue, and having 
but little respect for either, we shall leave them to reconcile their 
own differences in their own way. For the benefit, however, of 
well disposed persons who have erred through ignorance, who, 
enabled to view the desert from its borders only, can be sup- 
posed to know nothing about the green and shady oases which 
are reserved as rewards for the more enterprising travellers of 
the interior, we propose to give a short account of what may be 
emphatically styled, “The Poetry of the Law.” ‘“ Poetry,” 
as we are told by a celebrated writer of the present day, “isa 
creation.”” Though necessarily fiction, it must however be com- 
bined out of materials really existing in the world of Nature, and 
as a whole, present nothing at variance with its laws and appear- 
ances. Now this is precisely the case with fictions of the law, 
which according to Coke and Hobart, ‘must have no real es- 
sence in their own bodies,” and according to Justice Doderidge, 
‘‘ must not be of a thing impossible, for the law imitates nature.” 
One objection urged against Poetry in general, is its inutility. 
This cannot lie at least against the Poetry of the Law, which al- 
lows no fiction but to avoid mischief or absurdity,’ and to pre- 
serve rights.* 


1 Co. Lit. 265. b. Hob. 222. 
* Radcliff v. Sheffield, 2 Roll. Rep. 502. 
3 Per Coke. Butler v. Baker, 3 Rep. 30. Per Doderidge Just. Radcliff v. 
Sheffield, 2 Roll. Rep. 502. Harper v. Derby J. 427. 
* Per Gould J. 12 Mod. 290. 
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By the beautiful fiction of abeyance, the titles of estates are 
sometimes said to be transported “ to the clouds,” and sometimes 
to recline gently on ‘‘ the bosom of the Law.’! My Lord Coke, 
whom every iegal gentleman considers as something lower than 
an angel, but better than a man, pursued of course a middle 
path, giving a right in abeyance neither to soar, nor to rest, but 
representing it as stalking over the earth with its head hidden by 
clouds, “ and therein, he justly observes, it hath a quality of 
Fame, whereof the poet speaketh.” 


‘- Ingrediturque solo, et caput inter nubila condit.’”” 


Before we leave this interesting part of our subject, we cannot 
help expressing our abhorrence at the nefarious attempts of 
Fearne and others, to deprive the law of this beautiful and sub- 
lime fiction.’ Why should men whose tastes are purely scien- 
tific, seek to lessen when they cannot partake the pleasures of 
those who love beauty and sublimity, though they wear the garb 
of fiction? Wasit not enough for these gentlemen, by their la- 
bors, to render necessary to a student knowledge, before them 
thought necessary only for a judge, without striving to root up 
the flowers which grow wild to refresh him, in the stony places of 
the law? We congratulate, however, our legal brethren that 
these attempts hare been but partially successful, and that rights 
in abeyance mysteriously personified may still be seen either re- 
clining, walking, or flying about the ample domains of all corpo- 
rations sole, whether presentative, elective or donative.* 

The legal fiction next in order is that of Remitter, by which, 
when one lawfully seised of lands, &c. is illegally deprived of his 
seisin, and subsequently acquires a defective estate of freehold 


12Bl. Comm. 106,n.2. Mr. Coleridge in his notes to Blackstone, calls “in 
nubibus” and “ iu gremio legis,” terms of legal geography.” 2 Bl. Comm. 


107. n. 2. 


2 1 Inst. 342. b. 
3 Fearne Con. Rem. 513, 526. 2 Bl. Comm. 106. n.2. 3 Christ. 107, n. 2, 


Coleridge. 
4 Co. Lit. 342. 2 Bl. Comm. 107, Lond. Law Mag. No.3. Art. 4th, on 


Conveyancing, page 557. onwds, 
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in the samé premises, the law, unless manifest injustice would 
follow, remits, or sends him back to his ancient and more worthy 
title. Besides the beauty of utility in this fiction, there is some- 
thing peculiarly touching in the delicacy which induces the law 
to blot out of existence the period of the owner’s unjust depriva- 
tion of his estate, and to regard him as having always been seis- 
ed according to his right. It would seem as if it annihilated the 
days of his sorrowing, lest they might alloy the days of his mirth; 
and remitter, like the delirium of painful sickness, though it can- 
not render us unconscious to passing pangs, is kindly sent to 
hide from our reflex view, the evils incident to an imperfect con- 
dition. 

As a matter of taste, however, we prefer to all other “ Poetry 
of the Law,” the fiction of Relation. In producing this, imag- 
ination seems to have reproduced herself. Like her, it brings 
together in beautiful association, things distant in time and place, 
and combines for purposes of justice out of confused and dis- 
jointed materials, an orderly and connected series of events. 
Acts, thinly scattered over years, the relations of which are al- 
most lost to sight, are crowded by it into a single day, and wrought 
into one animated scene. 

But we must pass to the fiction of Presumption, by which one 
fact being established, the law supposes as a matter of course, 
the existence of another, whatever may be the truth in the indi- 
vidual case. The convenience of this as a mode of proof, may 
be easily discerned. Particular intents of the mind, for exam- 
ple, are incapable of direct proof, and must be presumed from the 
acts which they qualify, or the circumstances by which they are 
usually accompanied. Now the same act may be produced by 
different motives, and circumstances of guilt sometimes surround 
innocence. To render a decision easy in doubtful cases, the 
law by this fiction annexes an artificial force of evidence to cer- 
tain acts, and they being made to appear, pronounces*as a matter 
of course upon the motives ofthe actor. This fiction, it is true, 









1 Dyer fol. 68. num. 22. Co. Lit. 348. a. 
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prevents a cerlainty of justice, but who does not see that it pto- 
motes what is far more valuable, the certainty of the law. As a 
matter of poetry we have always regarded it if constancy and 
impartiality as truly sublime, its effects resembling in a near de- 
gree the rains of Heaven, “which descend upon the just, and 
unjust alike.” 

About the fiction of Representation, by which an heir, execu~ 
tor, or administrator is supposed to stand in the very place of his 
ancestor, tes‘ator, or intestate, we see nothing very remarkable 
as an effort of imagination, although we have always admired the 
fine judicial fancy with which the former personages are said to 
be “ vested with the rights,’ and even “ to stand in the shoes” 
of the latter. 

These five fictions of the law are all the efforts we recollect"of 
legal imagination, but who shall attempt to gather, into one bou- 
quet, the flowers which legal fancy has scattered “ from her pic- 
tured urn,” over our text books, and reports. Bracton and Coke 
are usually regarded as mere men of logic, and yet we doubt 
whether many poets of these degencrate days, have ever so en- 
tirely substituted fancy for reason, as they sometimes did. Their 
philosophy of the first canon of common law descents, is a fine 
example. We are informed by them that estates of inheritance 
descend lineally, but cannot ascend lineally, because a heavy 
body, such as land would naturally descend “ in a straight line, 
but never ascend,” or as we should say, since the days of Sir 
Isaac Newton, because inheritances are regulated by the laws of 
gravitation. ‘Sir Edward, indeed, not unfrequently introduced 
scraps of Latin poetry into his legal works; not for illustration, 
but as he avows, for the recreation of himself and readers. Thus, 
in the beginning of his chapter on the jurisdiction of forest 
courts, he says. ‘* Seeing we are to treat of matters of game 
and hunting, (let us tothe end that we may proceed the more 
cheerfully,) recreate ourselves with the excellent description of 


1 Bracton Jb. 2. c. 29. 1 Ins. 11. 
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Didoe’s doe of thé forest wounded with a deadly arrow, stricken 
in her, and not impertinent to our purpose.” 


“ Uritur infelix Dido, totaque vagatur 

Urbe furens, qualis conjecta cerva sagitta, 

Quam procul incautam nemora inter Cressia 
fixit 

Pastor agens telis, liquitque volatile ferrum 

Inscius : illa fuga sylvas saltusque peragrat 

Dictzos, heret lateri lethalis arundo.”’* 


He pursues the wounded doe even into a marginal note, and 
compares her wound, to “ an evil conscience in the false and fu- 
rious officer of the forest, if any such be.” In the case of the 
Swans, referring to the case of Lord Strange and Sir John Charl- 
ton, he shows a fervor of feeling in regard to the rewards of 
faithfulness in me:ried love, which we should hardly expect from 
one to whom matrimony on second trial is said to have brought 
more wealth than happiness. ‘“‘ And in the same case it is said, 
that the truth of the matter was, that the Lord Strange had cer- 
tain swans which were cocks, and Sir John Charleton certain 
swans which were hens, and they had cygnets between them ; 
and for these cygnetsthe owners did join in one action, for in 
such case by the law of the realm, which is the common ‘law in 
such case, the cygnets do bolong to both the owners in common 
equally, sc. to the owner of the cock, and the owner of the hen: 
and the cygnets shall be divided equally betwixt them. And the 
law thereof is founded on a reason in nature; for the cock swan 


11 Inst. 4 chap. 73. 
* Sick with desire, and seeking him she loves, 
From street to street the raving Dido roves, 
So when the watchful shépherd, from the blind, 
Wounds with a random shaft the careless hind, 
Distracted with her pain, she flies the woods, 
Bounds o’er the lawn, and seeks the silent floods, 
With fruitless care ; for still the fatal dart 
Sticks in her side, and rankles in her heart. 

Dryden's Translation 2neis 4th. 


27 
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is an emblem or representative of an affectionate and true hus- 
band to his wife above all other fowls; for the cock-swan holdeth 
himself to one female only, and for this cause nature hath con- 
ferred on him a gift beyond all others; that is, to die so joyfully, 
that he sings sweetly when he dies; upon which the poet saith: 
“ Dulcia defecta modulatur carmina lingua, 
Cantator, cygnus, funeris ipse sui, &c.” ! 

Lord Coke, however, is not the only legal gentleman who lov- 
ed metaphor, or indulged fancy. We have dead pledges, and liv- 
ing pledges, vested remainders and naked possessions, springing 
uses, and shifting uses. Uses indeed, seem to have undergone . 
strange metamorphoses. When future, they appear sometimes to 
have been compared to embryo horse gad-flies, since they are said 
“to be preserved in the bowels” of the land, upon which they 
are charged, and yet the metaphor being skillfully mixed, they are 
likened in the same sentence to buried men.* Others have 
thought future uses were preserved in “ the clouds,” and Baron 
Clarke sturdily declared of the uses in the case before him “ be 
they below in the land, there they should be perpetually buried, 
and should never rise again; and be they above in nubibus, in the 
elouds, there they should always remain, and should never de- 
scend again.’”* With others, uses bear the similitude of brooks, 
and “are fed, we are told, by the common law estates, as by a 
fountain.” Following the simile, the sages of antiquity declared 
with hydrostatic truth that the stream or use could flow no higher 
than the fountain or seisin, it was derived from. The doctrine 
of Trusts has been termed “ the child of Equity,” and Mr. Dix- 
on, an English Chancery barrister, in his ‘‘ Observations on the 
proposed new code,” tells us, ‘‘ that Courts of Equity trained up 
this Child of theirs in the way he should go, and it is to be hop- 
ed, that now he is old he will not depart from it.”* Suits at law, 


' Rep. Part 7, page 89. 


* Baron Clarke, quoted in Chudleigh’s Case, 1 Rep. 137. 
4 Same Case, 


* Observations on the proposed new cade, page 58. 





PTS By 


+ RR CIE ite. 


LAW INTELLIGENCER. 909 


have been literally tortured by the fancy of advocates. When 
continued so often, that justice is grievously delayed, they are 
said “to be hung up in court,” and if the suspension is extreme- 
ly painful to a party, “to be hung up by the eyelids.” Cases 
long and vehemently argued are commonly termed “ hard fought 
battles,” and we would suggest that the hanged, branded, and 
transported, of the criminal list, might well be compared to the 
killed, wounded and missing of an official army report. Ac- 
counts are said ‘ to be slipped out of the statute of litnitations, 
by a new item,”” and principles and provisos “‘to ride over,” cases 
and statutes. One very learned judge speaks of a case as “ go- 
ing on all fours” with the ene under consideration;? another, of 
“marching abreast”’ of the plain words of a statute,’ and a third 
of “trenching” on the rights of individuals.‘ 

The learned Lord Kenyon is said to have been a man of bril- 
liant fancy, and while discussing the last motion in a long litigat- 
ed suit expressed great pleasure “‘at getting hold of the last hair 
in the tail of the case.” 


But the want of space rather than of matter, compels us to 


close this imperfect sketch of legal Poetry. We have shewn 
enough, we trust, to exculpate the law from the accusation stat- 
ed in the commencement of our essay, and afforded another illus- 
tration of the assistance that the arts may, and do, render the sci- 
ences. x. 


1 Ch. Jus. North, Farringdon v. Lee, t Mod. 270. 
2 Lord Eldon, 1 Jac. & Walk. 284. 

3 Ch. Jus. Hosmer, 5 Conn. Rep. 228. 

Ch. Jus. Parker, 12 Mass. 466. 
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210 LAW INTELLIGENCER. 
A BIOGRAPHICAL SKETCH OF MR. FEARNE. 
[From the London Law Magazine. | 


Tue lives of men devoted to scientific or literary pursuits can 
rarely be chequered by that diversity of incident, which gives 
biography its principal charm. They are, however, scarcely less 
interesting on this account to those who are treading the same 
paths, and who, fixing their eyes on the useful or splendid re- 
sults of intellectual labor, naturally contemplate, with nearly an 
equal pleasure, the means of their production. 

Charles Fearne was the eldest son of — Fearne, Esquire, 
judge advocate of the admiralty, who presided at the trial of the 
unfortunate Byng, and who, on that remarkable occasion, and in 
the general course of his profession, was esteemed a very able 
and learned man. He gave his son Charles the first rudiments 
of education himself, and at a proper age sent him to Westmin- 
ster School, where he was soon distinguished for classical and 
mathematical attainments. Being designed for the law, as soon 
as he had finished his education at this seminary, he was entered 
at the Inner Temple, but with no fixed resolution to become a 
barrister. His life had hitherto passed in making excursions 
from one branch of learning to another, in each of which he made 
very considerable advances, and might perhaps have succeeded 
inany. During this state of irresolution his father died.’ 

The interest with which our author is regarded, as the first 
who successfully digested and elucidated the most abstruse, mul- 
tifarious, and obscure department of our law of real property, 
will be much augmented when it is known that he was one of 
those who, in the commencement of their professional career, 
have had to struggle with the res angusta domi, and overleap 
“‘ poverty’s unconquerable bar.” But the circumstance was 
far more honorable to him than those who have merely sur- 
mounted the obstacle of poverty. ‘This will be shown by the fol- 
lowing fact, which (it has been justly remarked?) may be looked 
on as the blossom of that independence and generosity which dis- 
tinguished him through life. His father, besides being at a 
great expense for his education, presented him on his entrance 
into the Temple with a few hundred pounds, to purchase cham- 
bers and books; yet generously overlooking these circumstances, 
left his fortune, which was inconsiderable, to be equally parti- 
tioned between our author and a younger brother and sister. 
The former, however, sensible how much the family property 


1 2 Chalmer’s B. D. vol. xiv. 159. 
2 Perey Anecdotes, Bar, 159. 
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had been wasted on his account, nobly refused the advantege of 
the will, and gave up the whole residue to the other children, 
“ My father,” said he, “‘ by taking such uncommon pains with 
my education, no doubt meant that it should be my whole depen- 
dence; and if that won't bring me through, a few hundred pounds 
will be a matter of no consequence.’”* 

Those who know the absorbing nature of legal studies, when 
pushed to the extreme essential to success, or rather to eminence, 
will learn with surprise, that Mr. Fearne was not merely a gen- 
eral scholar, but “ profoundly versed in mathematics, chemistry, 
and mechanics. He had obtained a patent for dyeing scarlet ; 
and had solicited one for a preparation of porcelain. He had 
composed a treatise in the Greek language on the Greek accent ; 
another on the retreat of the ten thousand.’™ 

The following circumstance, while it slows the versatility of 
his talents, and the variety of his pursuits, will evince from how 
low a situation he climbed to the eminence which he subsequent- 
ly attained. A friend of the reminiscent, (says Mr. Butler in 
his Reminiscences,) having communicated to an ‘eminent gun- 
smith a project of a musket, of greater power and much less size 
than that in ordinary use, the gunsmith pointed out to him its de- 
fects, and observed, that “a Mr. Fearne, an obscure law-man, 
Breames’ Buildings, Chancery Lane, had invented a musket, 
which, although defective, was much nearer to the attainment of 
the object.” 

Great attainments are sometimes the fruit of plodding and hab- 
itual industry, which, being unaccompanied by native compre- 
hensiveness of mind, not unfrequently loses the end in the 
means; but they are sometimes the result of that fervid thirst of 
knowledge, and love of honorable distinction, which distinguish 
superior minds; and it is then that they become objects of ra- 
tional admiration. That Mr. Fearne belonged to the latter 
class, that it was an ardent temperament which carried him for- 
ward in the the pursuit of information and professional character, 
will appear from the following fact, recorded by his friend Mr. 
Butler. He told that gentleman, that when he resolved to dedi- 
cate himself to the study of the law, he burned his profane libra- 
ry, and wept over its flames; and that the works which he most 
regretted, were the Homilies of St. John Chrysostom to the People of 
Antioch, and the Comedies of Aristophanes? When men, remark- 


'Chalm. XIV. 160. We are glad to say, that the brother and sister, who were 
equally amiable and delicate, were both of them afterwards happily settled: 

2 Butler’s Rem. vol. 1. 118. 

3 Ibid. ‘ Butler’s Rem. vol. J, 119. 
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able for great attainments and love of literature, resolve to apply 
almost exclusively to a rugged, and, as they may deem it, a bar- 
ren science, the sacrifice is always great ; and if they are like- 
wise ardent and sensitive, as Mr. Fearne appears to have been, 
it is keenly felt. His burning the compositions which he valued, 
may appear to vulgar minds simply an act of caprice or folly; but 
in the imposition ofa painful, perhaps an unnecessary, restric- 
tion, those who are better acquainted with human nature, recog- 
nise that devotedness which indicates the energy of a concen- 
trating mind, and the ardor of a generous ambition. 
[To be contiuced. } 


— 


LATE AND IMPORTANT DECISIONS. 


Authority of Marshals to adjourn United States’? Courts.—At the 
late session of the United States Circuit Court in the city of N. 
York, the Court was opened by Judge Betts,in the absence of 
Judge Thompson, and was continued by adjournment from day to 
day,during the week. On Saturday the Court was adjourned until 
the next Monday, and Judge Betts, owing to sickness in his fam- 
ily, as is understood, returned to his residence in Newburgh, ex- 
pecting that Judge Thompson would reach town in time to open 
the Court on Monday. Unfortunately such was not the case ; 
and both Judges being absent, the Marshall at 5 o’clock, P. M: 
adjoined the Court until the next day at 11 o’clock, A. M., sup- 
posing himself authorised to do so, by the 6th section of the Act 
of Congress of 1789, ‘to establish the Judicial Court of the 
United States.” 

On Tuesday, Judge Thompson having reached town, the 
Court was openéd, but doubts having been expressed as to the 
power of the Marshal to adjourn, the Judge took time until yes- 
terday morning, to examine the statute and consider the subject, 
and accordingly decided, as we learn from the Commercial : 

1. That the adjournment by the Marshal was not authorised 
by the statute, and was therefore ineffectual to continue the term 
of the court; and 

2. That thé court having been adjourned to a particular day, 
and not having been legally opened and adjourned on that day, 
the term mist now be considered as at an end, The jurors and 
witnesses were therefore discharged by proclamation.—.V. York 
Gazelle. | 

The following is the account of the opinion of Judge Thomp- 
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son, inthis case, fromthe New-York Journal of Commerce : 
The first question is, whether the Marshal had any authority to 
adjourn the Court, after the term had regularly commenced, and 
the Court was duly organized according to law for the transa¢- 
tion of business. This must depend entirely upon the laws of the 
United States. Independent of the power derived from them, 
the Marshal had no more authority to adjourn the Court than any 
other individual. The commencement of the tetm as fixed by 
law, was on the last Monday in May, and the Court was at that 
time regularly opened by the District Judge, who was authorised 
to hold the Court and transact business according to the provi- 
sions of the Act of 1802. (3 vol. L. U. S. p.479 §&4.) The 
sixth section of the Judiciary Act of 1789, declares that a Cir- 
cuit Court of the U.S. may be adjourned from day to day by 
any one of its Judges, or if none are present, by the Mar- 
shal of the District until a quorum be convened. (2 vol. L. U. 8. 
p. 59.) And by the act of 1794, (2 vol. L. U.S. p. 408,) 
jt is provided that a Circuit Court in any District, when it shiall 
happen that no Justice of the Supreme Court shall attend 
within four days after the time appointed by law for the commence- 
enent of the session, may be adjourned to the next stated term by 
the Judge of the District, or in case of his absence also, by the 
Marshal of the District. When these laws were passed, the 
Circuit Court was composed of two Judges of the Supreme 
Court and the District Judge of the District where the Court 
was held. Under these laws the authority given to the Marshal 
to adjourn, is antecedent to the formation of the Court by a com- 
petent number of Judges. When the Court is once duly organ- 
uzed for the transaction of business, his powers are spent. In the 
Act of 1802, by which one Judge is authorised to hold the Court, 
there is no provision as to adjournment, and the authority of the 
Marshal must rest upon the other laws which have been referred 
to, and construing them all together, the Marshal’s power to ad- 
journ is clearly spent as soon as the Court is legally organized 
for the transaction of business, Ifthe adjournment by the Mar- 
shal was without authority and void, the next question is, wheth- 
er the want of a legal adjournment to some specified time puts an 
end to the term. It is not necessary that the Court should be 
adjourned from day to day, but the term is not continued unless 
the adjournment be toa specified time. The duration of the 
term of this Court is not limited by law: its commencement is 
only fixed, and its continuance can only be kept up by a regular 
adjournment. If this were not so, the Court would be open dur- 
ing the whole time, from one term to another, and parties would 
not know when to attend for the transaction of business. If one 
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day may intervene without an adjournment, upon the same 
principle any number of days may, and parties are liable to be 
taken by surprise. The powers of a Court ought not to be so 
construed as to involve such practical inconvenience and in- 
justice. It is believed that the invariable practice of the Courts 
ofthe United States is conformable to this rule, and may there- 
fore be considered the law of the Court. ‘The books furnish us 
with but little aid upon this question, The practice and decisions 
under Judicial Commissions in England are somewhat analo- 
gous; and a distinction would seem there to prevail, with respect 
to the necessity of an adjourment between the case of a Commis- 
ion where no time is limited for its continuance and where it is 
for a specified time. In the former the want of an adjournment 
puts an end to the authority. In the latter, if the Court breaks up 
wtihout an adjournment, it may be holden again on a new sum- 
mons. (Bac. Ab. Tit. Courts, let.C. 1 Halep 6 C. 498, 2 Ha- 
lep 6 C. 24. 4 Inst. 165.). So far as these cases are analogeus, 
they goto show that the want of a reguiar adjournment puts an 
end to the term of the Court, for its duration is not limited by 
law. His Honor concluded by saying, that not the slightest 
blame was to be attributed to the Marshal, on the contrary, he 
did what was prudent and proper. 


Rights of ship owners.—In the case of the brig Seneca, at 
Philadelphia, owned by Davis & Brooks, of this city, and’ Cap- 
tain Levely, Judge Hopkinson some months ago decided that a 
Captain owning one half of a vessel, had a right to take her to 
sea, giving security to the otber half owners for the safe of said 
vessel. Davis & Brooks contended for public sale of the vessel, 
to close the concern, and appealed fromthe decision of Judge 
Hopkinson.—The case was re-argued before Judge Washington 
whose decision reverses that of Judge Hopkinson, and orders 
the vessel to be sold at auction. 


Meaning of the term “ High Seas.”? Inthe Circuit Court of 
the United States, for the Massachusetts District, at the late 
term, in the case of the United States v. Grush, the indictment 
charged an offence alleged to have been committed on the high 
seas, and on board of a.vessel which lay at anchor at the time 
the offence was committed in Boston harbor. It was admitted 
that the place where she lay was between certain islands which 
belong to the city of Boston, as part of its territorial limits. The 
Statute of the United States on which the indictment was found- 
ed, (Stat. of 1825, ch. 276, s. 22,) declares “ that if any person 
or persons upon the high seas, or in any arm of the sea, or in any 
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river, haven, creek, basin or bay within the admiralty jurisdiction 
? > ? 

of the United States, and out of the jurisdiction of any particular 
State, on board ary vesscl, &c. &c. shall with a dangerous wea- 
pon, or with intent to kill, &c. commit.an assault on another, such 
person, shall on conviction there of be punished, &c, &c.” The 
question was, what was the true meaning of the words “ high 
seas”’ in this statute ; and whetier tue place where the offence 
was committed was within the ju. isdiction of the Court.- Mr. J. 
Slory concluded an elaorate and leaned opinion in the case, ag 
follows: ‘* Upon the whole my opinion is, that this court upon 
the facts has no jurisdiction.” 


Case of usury. Onthe 17th Mare last Mr. J. Johnson deliver- 
ed the opinion of the Supreme Court of the United States, in the 
case of the Bank of the Uniied Staws plainti’ in error v.. Wm. 
Owens. The following account oi the facts and the opinion of the 
Court is from the Kentucky Commentator: ‘The President, Dix, 
rectors and Co. of the Bank of the United States, brought their 
action of debt against Owens, Waggener, Miller, and Wagley; 
upon their joint note, for $5000; dated the 7th February, 1822, 
and payable the 7th of February, 1825, with interest. The defen- 
dants Waggener, Miller, and W agley, appeared to the action, and, 
pleaded that they executed the note as sureties for Owens, to en= 
able him to obtain a loan {rom the Bank ; that Owens presented 
the note at the office of the Bank in Lexington, for discount, 
which was refused : that afterwards, viz. on the 2\st of May, 
1822, it was corruptly agreed between the Bank, by their agents 
and managers, at their office in Lexington, and the said Owens, 
that the Bank would discount the note, and Owens would receive 
the proceeds in notes of the Bank of Kentucky at their nominal 
value, and pay his note when due, in current money of the Uni- 
ted States, with interest ; and that they received the note sued 
upon; and delivered to Owens the Kentucky Bank notes accor 
dingly; that the Bank notes were then so much depreciated, that 
$100 was worth only $54 in specie, and that this agreement was 
corrupt and usurious, and contrary to the fundamental articles of 
the corporation. ‘T’o this plea there was a demurrer and joinder; 
upon the argument of which, a difference of opinion arose be- 
tween the late Mr. Justice ‘I'rimble, and Judge Boyd, and the 
cause was referred to the Supreme Court for decision. “ Upon 
the argument, (says the record,) of the plaintiffs demurrer to the 
‘special plea in bar of the defendants, Waggener, Miller and 
Wagley, in this cause, the following questions arise, namely, 

“Ist. Whether the facts set forth and the averments in said 
plea, make out a case in which the Corporation has taken more 
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than at the rate of six per centum per annum upon a loan or dis- 
count, contrary to, and in violation of, the 9th rule of the funda- 
mental aiticles of the Corporation.” 

“2d. Ifthe pleadoes make out such a case, whether the 
note sued on or the contracts therein expressed, to pay the 7 lain- 
tiffs $5000, is void in law, so that no recovery can be had there- 
on in the suit.”” And, 

“3d. If not wholly void, whether the plea is sufficient to bar 
the plaintifi’s recovery of any, and if of any, of what part of the 
said sum of $5000.” 

** And the judges being opposed in opinion upon the said ques- 
tions, they are, upon the re quest of the plaintiffs, by their coun- 
ael, certified to the Supreme Court of the United States.” 
These questions, it appears, are to be ‘ certified affirmatively,’ 
that is, that the contract was usurious and the nole void. 


Law of Assignment aud Registration of Deeds.—At the late 
term of the U.S. Cireuit Court in Rhode-Island, Justices Story 
and Pitman both expressed a decided opinion, that the Assignee 
stands in the shoes of the Assignor; that he takes the property 
Joaded with all liens, mortgages and incumbrances which exist- 
ed at the time of the Assignme nt, and that such incumbrances, 
though unrecorded, yet bel ing go ol against the Assignor are al- 
so good against the Assignee. (But see Day v. Dunham, 2 
Johns. Ch. Rep. 182.) 


[The Editor of the Law I.telligencer, some time since, made arrangements for 
receiving from England, a quurterly Digest of the cases adjudged in the prin- 
eipal Courts there. The Digest to January last has been received, from which 
has been selected the following for the present number. ] 


Landlord and Tenant. A memorandum of a demise contain- 
ed the following clause: ‘ It is ag et and conditioned that 
the said G. G. shall not underlet.”” Held, that a condition was 
thereby created, on breach of which aon was maintainable, 
though there was no clause of re-entry. Doe Dem, Henniken vy. 
Watt, 1 Manning & Ry land, 694, 


Land not appurtenant to Land. ‘Trover for two barges dis- 
trained by the defendant on the river Thames, whilst lying be- 
tween high and low water mark, and atlached by repes to a 
wharf, in respect of which the rent was due. A special verdict 
stated that the exclusive use of the land between high and low 
water mark, as well when covered with water as dry, was demis- 
ed as appurtenant to the wharf; but that the land itself between 
high and low water mark was not demised. Held, that if it was 
to be inferred from the finding that the exclusive use was appur- 
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tenant, it would be a mere easement or privilege out of which no 
rent could issue; and it the verdict meant that the land between 
high and low water mark was appurtenant to the wharf, it was 
tantamount to finding that one piece of land was appurtenant to 
another, which in point of law cannot be. (See Co, Lit. 121 b. 
note.) Buzzard v, Capel, 8 Barnewall & Cresswell, 141. 


Presumption. After the lapse of a century, and no evidence 
to the contrary appearing, the death of a party wihoul tssue may 
be presumed, Doe vy. Wolley. 8 Barn. & Cres, 22, 


———— 


JUDICIARY INTELLIGENCE 


Circuit Court of the United Svates for the District of Kentucky.— 
John Speed Smith has been appointed District Attorney, in place 
of John J. Crittendon. 


New-York Judiciary.—Ogden Hofiman is appointed District 
Attorney under the authority of the State of New-York, for the 


southern district of that State, in the place of Hugh Maxwell, 
resigned, 


Connecticut Judiciary. Thomas S. Williams, Esq. of Hart- 
ford, has been elected by the Legislature, a Judge of the Sape- 


rior Court of this State, in the place of Judge Brainard, resigned. 
Clark Bissell, Esq. of Norwalk, to be a Judge of the same court 
in the place of Judge J.anman. 


Georgia Judiciary. William Law has been appointed by. the 
Governor of Georgia, Judge of the Superior Court for the cir- 
cuit in which the late Judge Davies presided. 


Pennsylvania Judiciary. The report in circulation, that Hen- 


ry Baldwin has been appointed Attorney General, is contra- 
dicted. 


Vermont Judiciary. The legislature of Vermont has lately 
passed an act by which the Supreme Court and Court of Chan- 
cery shall consist of one Chief Justice, and four assistant Jus- 
tices, three of whom, at least, shall attend each session, and shall 
be aquorum. ‘They have also authorized the Governor to, ap- 
point some suitable person to procure to be printed five hundred 
copies of the reports of cases decided by the Supreme Court, 
during the year ending October, 1828, for the benefit. of the 
State, and to direct such person to deposit the same in the effice 
ef the Secretary of State. 
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LITERARY INTELLIGENCE. 


Digest of American Law, The Hon. Nathan Dane has pre- 
pared.forthe press, volume 9, of his General Abridg nent of 
American Law, which coasists almost wholly of select decisions, 
English and American, in law and equity, made in Supreme 
Court, within the last nine years, and istaken from more than 
thirty volumes, (among otiicrs,) of the latest Reports, of which it 
is understood there is ao other a>ridzment or digest. This vol- 
ume is formed soas to be used by itself, but to the best advan- 
tage with the other eight volumes, as each article and section in 
it continues the corresponding article and section in them, and 
to them expressly refers ineach case. Itis in the.same form as 
the other volumes, and is in conformity to them as to paper, type, 
page, binding and lettering. 


Criminal Law. The work by John Collyer, Esq. of Lincoln’s 
Inn, entitled, “ The Criminal Statutes of England analysed and 
alphabetically arranged, with notes,” has lately been received in 
this country. The nature and objects of this work -will appear 
from the following extract from the Preface: ‘“ At a time when 
so much has been done by the legislature, if not materially to al- 
ter, at least to simplify and consolidate the criminal code, it oc- 


curred to me that it might be no unprofitable task, to bring under 


one view, and for that purpose to compress within one volume, 
the statute law of crimes. In order to attain this object I have 
most sedulously endeavored to collect and arrange all those 
statutes which expressly relate to indictable offences. In this 
description, I include not only those upon which indictments may 
bé be framed, but those also which afford additional remedies, by 
information or otherwise, to the remedies already provided by 
the common law. ‘Tothese I have added the statutes. which 


“more particularly relate to the practice of the criminal courts,” 





